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AT the SUPREME COURT OF JUDI- 
CATURE of the State of New-York, 
holden at the City-Hall of the City of 
New-York, in the term of May, in the 
year of our Lord one thousand eight 
hundred and nineteen. 


BEFORE, 
The Honourable 

AMBROSE SPENCTR, Chief Justice. 
WILLIAM W. VAN NESS, 
JOSEPH C. YATES, 
JONAS PLATT, and 
JOHN WOODWARD, 

James Farnum, Clerk. 


¢ Justices. 


“NSOLVENT ACTS—CONSTITUTION OF THE 
VNITED STATES—STATE LAWS IMPAIR- 
ING THE OBLIGATION OF CONTRACTS.) 


THOMAS MATHER AND HARVEY 
STRONG 
vs. 


IRA BUSH. 


Uuwet, Counsel for the plaintiffs. 
D. B. Ocpen, Wercs, Grirrin, and S. 
Jones, jun. Counsel for the defendant. 


Contraets, baving been entered into between citi- 
zens of the same state, are to be understood as 
having been made in reference to the existing 
laws of the state, and under a tacit consent, 
that such contracts shall be governed or modi- 
fied by such laws. 

lf, at the time of entering into snch contract, there 


isa law of a state which declares, that, if an in- |} 


solvent debtor, on petition of two thirds of his 
creditors, shall assign to them all his property, 
he shall be discharged from his debts, this is not 
a law impairing the obligation of the contract, 
within the meaning of the constitution of the 
United States. And when an execution is issu- 
‘d against the property of such debtor, acquir- 
ed by him subsequent to his discharge under 
such insolvent act, on a judgment obtained pre- 
vious to his discharge, it will be set aside on 
wotion. 

A tuna fide discharge, either under the former 
three fourth act, or the present two third act, in 
the state of New-York, is valid and effectual in 
‘ecurivg the property of the debtor, subsequent- 
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ly acquired, from any judgment obtained, or 
} any contract made, in this state, prior to such 
discharge. 


A motion was made to set aside the 
fiert facias issued in this cause, on the 
ground that the defendant, on the 16th of 
| August, 1817, was duly discharged from 
all his debts, under the ** Act for giving 
relief in cases of insolvency,” passed 
April 12, 1813, (1 N. R. L. p. 460. sess. 
36. ch. 98.) It appeared, that the judg- 
ment, in favour of the plaintiffs, was en- 
tered up in May, 1817, on a contract 
;made in March, 1816; and that both the 
| parties were, at the time of passing the 
act, and ever since have been, citizens of 
i this state. 

Similar applications were made to the 
court, in other causes ; and, also, to set 
aside executions issued, where the de- 





i fendants had been discharged under the 


insolvent act of the 3d of April, 1811. 
Motions were also made in several other 
| cases, for leave to issue writs of scire fa- 
'cias, to revive judgments, (one of them 





, above twenty years’ standing,) where the 


defendants had been discharged under the 
; insolvent act of the 21st of March, 1788, 
(which was re-enacted on the revision of 
the laws, April, 1801,) on the petition 
of three fourths of their creditors. 

Griflin, and D. B. Ogden, for the de- 
fendant. The execution has been issu- 
ed, in consequence of the recent deci- 
sions of the Supreme Court of the United 
States, in the case of Sturges vs. Crown- 
-inshield, and of M‘Niell vs. M*‘Millan ; 





[Here the counsel read a manuscript co- 
ipy of the opinions of that court, as deli- 
vered by Mr. Chief Justice Marshall ;] 
by which, it is supposed, the insolvent 
acts of the several states are determined 
to be unconstitutional and void.* 

An insolvent act has uniformly existed 
in this state, ever since 't was an inde- 


* These cases may now be found reported in 
the 4th vol. of Wheaton’s Reports: the first 
case, in page 122, and the other, which immedi- 








ately follows, in page 209.—En. Rec 
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pendent government ;* and the constitu- | 
tionality of such a law has never before | 
been questioned. Lately, counsel, in ar- | 
gument, have suggested that doubts had 
been, elsewhere, entertained on the sub- | 
ject; but this court would never listen to | 
any such suggestion, nor allow the ques- 
tion to be discussed for a moment. ‘The 
court will not, therefore, especially when | 
the rights of so many innocent and bona 
ide purchasers are concerned, give to | 
the judgment of the Supreme Court of) 
the United States any greater extension | 
or effect, than they are compelled to do 
by the authority of a decision of that 
court, in the precise case before them. 
The Supreme Court of the United | 
States admit the distinction between a/| 
law impairing the obligation of a contract, | 
and a law modifying the remedy for en- | 
forcing the contract. The execution, in | 
this case, is a remedy ; and this court, | 
consistently with the opinion of the Su-| 








preme Court of the United States, may 
refuse to permit the plaintifls to use it; 
but leave them, if they wish to test the 
validity of the defendant’s discharge, to 
bring an action of debt on the judgment, 
in which the discharge may be pleaded, | 


der to obtain satisfaction of his debt. 





and the decision of this court, on a de- 


* A general act for the relief of insolvent debt- | 
ors, permitting the debtor, in conjunction with | 
three fourths ot his creditors, to petition for his 
discharge from his debts. existed in the colony of 


New-York, from 1761 to 1770. And a similar act | 
was passed by the state legislature, in April, 1784, | 
which was, at various times, amended; and on | 
the 2lst of March, 1788, was passed the act com- | 
monly called the three fourth act, which was re- | 
vised the 8d of -April, 1801, and continued in | 
force until tae act-of the 3d of April, 1811, which | 
granted relief to the insolvent debtor, on his peti- | 
tion only. This act, however. did not continue for |! 
a year, but was repealed by the act of the 14th of | 
February, 1812, and the act of 1801 thereupon 

revived and continued in force until the last revi- 

sion of the laws, when the act of the 3d of April, | 
1813, was passed, allowing en insolrent debtor, in 
conjunction with fico thirds of his creditors, to 
petition for his discharge. So that the system of in- | 
solvent laws, authorizing the discharge of insol- | 
vent debtors from their debts, on a bona fide sur- | 
render of all their property, has, except during | 
what may be called the period of the revolution, | 
trom 1770 to 1784, continued in New-York for | 
near sixty years. (Smith & Livinsston’s ed. of | 
Laws, vol. 2. p. 62. 216. Van Schaick’s ed. of | 
Laws, vol. 1. p.348 392. Jones & Varick’s ed. of | 
Laws, vol. 1. p. 151. J. & V. vol. 2. p.375. 2 


: Pe . ad | 
Greenleaf's eg. of Laws, 204. 1 Kent & Rad. ed. | 
423.) | 
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murrer to that plea, may be brought. py 
writ of error, before the Supreme Cons: 
of the United States. Setting aside the 
execution, therefore, will be no mark of 
disrespect to the Supreme Court of the 
United States, for the plaintiff still ha: 
his remedy by action; but if the execy. 
tion is levied, and all the after-acquired 
property of the defendant sold, he, o 
those claiming under him, will be utterly 
remediless. 

Again ; the judgment in this case is no: 
a contract. In Bidelson vs. Whytel, (3 
Burr. Rep. 1545. 1548,) Lord Mansfiel 
said, that a judgment was not a contraci, 


'| within the act of 3 James I. ch. 8. re 


quiring bail in error. 

The Supreme Court of the United 
States say, that an act of the state legis- 
lature, authorizing the discharge of the 


| person of the debtor, is not unconsiitu- 


tional ; because, they say, inprisonme: 


| of the debtor is no part of the contract, 
| but the means only of enforcing its per 
| formance. By the law of this state, when 


the judgment was given, the plaintill had 
as much a vested right to take the person 
of the defendant, as his property, in or- 
li 


the state legislature can take away the 


remedy for enforcing a judgment, by ar- 
resting the person of the debtor, why 
may they not modify, or vary the reme- 
dy against his property? Is it not com- 
petent to the legislature to declare, ! 
such a measure were wise or expedicit. 


° ] 
i that Jands should not be seized or sold 


under an execution, or that they should 
be extended only, as in England? May 
they not exempt certain goods or chattels 
from execution ?} Why have they no! 
the power, also, to declare, that where a 
debtor, on petition of three fourths, ort 
thirds of his creditors, in amount, shall 


| deliver up to his creditors all his proper 


ty, and obtain a certificate of discharge. 
that neither the person, nor the proper!’ 
which he shall thereafter acquire, shal 
be liable to be taken in execution 1! 
those debts’? If so, what, in eilect, 


{ Vide 1 N. R. L. 506. sess. 36. ch. 50. s. 15. st 
sess. 38. ch. 227. Sheep, to the number . e- 
and their fleeces, one cow, two swine, agneer 
wearing apparel, and bedding, necessary COO” 3 
utensils, &c. are exempted from exccutn 
distress for rent, 
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che difference between a power to legis- 
late in regard to the remedy, or in regard 
to the debt ? 

Again; the Supreme Court of the 
United States say, that their opinion ‘* is 
confined te the case actually under con- 
sideration.”’ ‘* It is confined to a case in 
which a creditor sues in a court, the pro- 
ceedings of which the legislature, whose | 


: ° | 
act is pleaded, had not a right to control ; | 





and to a case where the creditor had not | 


proceeded to execution against the body 
of his debtor, within the state whose law 
attempts to absolve a confined insolvent 
debtor from his obligation. When such 
acase arises, it will be considered.” Is 
this not an intimation that the court do 
not mean to say, that a contract made, af- 
ter the existence of an insolvent act, may 
not be discharged under it? In the case 
before that court, the debt arose, or the 
contract was made, before the insolvent 
ict of April 3d, 1811, was passed. 

The contract, in the case before this 
yurt, was made after the insolvent act 
was passed, and between parties who are 
and were citizens of this state. The dis- 
charge, also, of the defendant was ob- 
tained under the 9th section of the act, 
at the instance of the creditor, and by 
which the proceeding is compulsory 
against the debtor. The cases, then, 
may be easily and satisfactorily distin- 
guished. Though the state legislature 
cannot pass a law which impairs the obli- 
sition of a contract existing at the time, 
yet it may impose what terms or condi- 
tions it may think proper, on future con- 
tracts, to be made between its citizens. 
Where a law is passed in regard to fu- 
ture contracts, all contracts subsequently 
made must be deemed, as between the 
citizens of this state, to have been enter- 
edinto in reference to that law. The 
parties must be understood as_ tacitly 
agreeing, that their contract is to be go- 
verned and regulated by the existing 
laws. In Blanchard vs. Russell, (13 Mass. 
ep. 1,) the Supreme Court of Massa- 
chusetts, (in March, 1816,) decided, that 
a discharge in this state, under the insol- 
vent act of the 3d of April, 1811, was a 
sood bar to an action brought in Massa- 
chusetts, the contract having been made 
in New-York, and the debtor a citizen of 
tis state, though the plaintiff was not. 








¢ 


The same objection was there made, #hat 
the insolvent act of this state was uncon- 
stitutional and void; but Parker, Ch. J. 
speaking of the objection, that it was a 
law impairing the obligation of contracts, 
makes the distinction for which we con- 
tend: * A law,” says he, ‘* which ts in 
force when a contract is made, cannot be 
said to have that effect ; for the contract 
being made under the law, is presumed 
to be made in reference to it, and the 
parties are legally conusant of it at the 
time. The contract, in such case, is not 
impaired by the law; for the law is a 
part of the contract.” 

When the constitution of the United 
States was framed and adopted, a similar 
insolvent act was in force in this state, 
having existed for many years. The 
constitution could have reference only to 
future laws, which might be passed by 
the states, impairing the obligation of ex- 
isting contracts. “The framers of that 
constitution never supposed, that the in- 
solvent laws, then in force, came within 
the purview of that section of the first 
article. Congress, also, has, on various 
occasions, recognised the existence of 
these insolvent laws. By the Gist sec- 
tion of the late bankrupt law, (6 Cong. 
sess. 1. ch. 19.) passed April 4th, 1800, 
it was expressly declared, that ‘‘ this act 
shall not repeal or annul, or be construed 
to repeal or annul, the laws of any state 
now in force, or which may, hereafter, 
be enacted, for the relief of insolvent 
debtors, except so far as the same may 
respect persons who are, or may be 
clearly within the purview of this act.” 

The counsel, in further support of 


their argument, referred to the act of 


Congress to regulate the collection of du- 
ties, &c. passed the 2d of March, 1799, 
and contended, that by that act a legisla- 
tive sense of the meaning of the constitu- 
tion was afforded. ‘They also cited the 
cases of Golding vs. Prince, decided in 
the Circuit Court of the United States 
for the district of Pennsylvania, in April, 
1814, (5th Hall’s Law Journal, 502.) 
Adams vs. Storey, decided in the same 
court for the district of New-York, 
(1817,) and The Farmers and Mecha- 
nics’ Bank vs. Smith, decided in the 
same court for the district of Pennsylya- 
nia, (6th Hall’s L. J. 547.) and contend- 
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ed, that by those decisions a practical 
construction had been given to the con- 
stitution of the United States. 

Will this Court, then, in a matter of so 
much doubt and difficulty, and where the 
consequences are so serious, go one step 
beyond the case before the Supreme 
Court of the United States, and apply the 
reasoning adopted by Ch. J. Marshall to 
the present case, so different in its cir- 
cumstances ? 

T. A. Emmet, contra. The last clause 
in the opinion of Ch. J. Marshall, is whol- 
ly irreconcileable with the principle on 
which the judgment of the Court was 
founded. The legislature has no power 
to control the courts of justice contrary 
to the constitution. On all questions, as 
to the constitution of the United States, 
the courts of law must decide, and con- 
trol the legislature of the state. In Dash 
vs. Van Kleeck. (7 Jolns. Rep. 447.) 
Kent, Ch. J. said, that the act of the le- 
gislature taking away a vested right, was 
absolutely void. ‘The idea thrown out, 
at the conclusion of the opinion of the 
Supreme Court of the United States, is 
utterly at variance with the whole of the 
previous reasoning of the Chief Justice. 
It has, however, furnished the counsel 
for the defendant with an occasion for 
raising a subtle distinction. But will this 
Court listen to such a distinction, or to 
the suggestion that they are to go no fur- 


ther in compliance with the decision of 


the Supreme Court of the United States, 
than they can possibly help, yielding on- 
ly a reluctant obedience to what should 
be regarded as the law of the land? Could 
the legislature pass a law denying to the 
plaintiff any execution, necessary to give 
him the full effect of the judgment which 
he has obtained? If the judgment is valid, 
and a good ground of action, is it to be 
deprived of all the attributes of a valid 
judgment, and of all the remedies by 
which it is to produce any fruits? The 
true meaning of the observation is, that 
the remedy may be varied or modified, 
not that it can be taken away altogether. 


If the defendant wishes to avail himselt 
of his discharge, he will not be without | 
remedy, for he may have a writ of audita | 


querela. (4 Johns. Rep. 191. 1 Bac. Abr. 
509. Audita Querela (B.) ) If the cre- 
itor brings an action of debt on his judg- 
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ment, he will be entitled to aca, so. as 
well as a fi. fa.; yet the S. C. of the 
United States say that his person is duly 
discharged from imprisonment. tj. 
true, that in England since the statute 
32 Geo. Il. c. 28. s. 20. debt cannot be 
brought on a jndgment where the defep. 
dant has been discharged out of custody. 
under the act, called the Lords’ Act. (; 
Chitty’s Pl. 104.) The provision of the 
constitution of the United States is gene. 
ral, and extends to every matter arising 
ex contructu; it applies to judgments as 
well as to bonds or notes. 

‘The Supreme Court do not take notice 
of the case of Blanchard v. Russell, and 
this silence affords a strong ground to 
conclude, that they did not consider the 
distinction there taken as sound; and the 
case of M‘Neill vs. M‘Millan, decided at 
the same term, clearly shows that they 
did not mean to adopt that distinction. 
Kut it 1s quite useless to take notice of 
the decisions of state courts or inferior 
tribunals, since the jadgment of the 8.C. 
of the United States on this point, must be 
regarded as the paramount law. 

It is said that the existing law forms a 
part of the contract between the parties. 
But a contract ts defined to be a bargain 
or agreement between two or more per- 
sons to do, or not to do, some lawful act 
(1 Comyn on Cent. 2. Poth. Oblig. 5, 
+.) How, then, does the insolvent law 
make any part of it? . 

S. Jones, jun. and Wells, in reply. So 
law can be said to impair the obligation 
of a contract which was not in existeuce 
at the tine the law was passed. This is 
a contract made between citizens of this 
state, subsequent to the existence of the 
insolvent law, and must be deemed to 
have been made in reference to that law. 
Ch. J. Parker, in Blanchard vs. Russell, 
states the true principle on this subject. 
Every contract is made in reference (0 
the existing laws of the state of which the 
contracting parties are citizens, and who 
are understood as tacitly consenting, that 
their contract shall be construed and g° 
verned by the existing laws of their coun- 
try.* On this principle rest all those de- 


* Vide Consequa vs. Fanning, (3 Johns. Ch. a 
598.) where Chancellor Keut adopts the ae 
that every subject is to be deemed a party '0 


i 
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cisions Which have been made in our 
Courts, according to the lex loci contrac- 
tus. (1 Johns. Cas. 139. 2 Johns. Rep. 
198. 235. 3 Johns. Rep. 268. 1 Caines’ 
Rep. 402. 3 Caines’ Rep. 154. 7 Johns. 
Rep. 117. 8 Johns. Rep. 189. 11 Johns. 
Rep. 144. 12 Johns. Rep. 142. 14 
Johns. Rep. 338.) The law of every 
state where a contract is made, does en- 
ter into and make part of the contract. 
All implied or quasi contracts owe their 
existence and force to the law. So in 
contracts depending on commercial usage, 
which is part of the common law, the 
usage or law makes part of the contract. 
The law, in a thousand instances which 
might be mentioned, does interfere, and 
aids, modifies, or regulates, the contracts 
of parties. 

The cessio bonorum, as to its operation 
and effect, varies, in different countries, 
according to the policy of each: and it is 
respected in other countries, according 
to the- principle of the lex loci contractus. 

The case of Sturges vs. Crowninshield 
arose under the insolvent law of April 3, 
1811, passed subsequently to the contract ; 
but, in fact, the law of 1811 was merely a 
new modification of the former, or three 
fourth act, and was part of a system of 
laws on this subject, coeval with the ex- 
istence of this state. ‘The case now be- 
fore the Court, arises under the act of 
April 12, 1813, and the contract and dis- 
charge are subsequent to the passing of 
the act. This act is no more than a re- 
vision or re-enactment of the old law. 
The court will not hesitate to adopt the 
distinction which has been stated, if it is 
well founded, so as to take this case out 
of the principle of the one decided by 
the S. C. of the United States. The 
judgment of that Court, so far as it is to 
be obeyed as an authoritative adjudica- 
tion, must be confined to the actual facts 
of the case before the court. ‘This court 
has never allowed it to be drawn into 
question, whether the insolvent laws 
were constitutional or not. Will it be 
said that a state can pass no law to restrain 
or abridge the unlimited power of its citi- 
zens to contract as they please? Can a 
state pass no law against banking, no sta- 
laws of his own government. (Touteng vs. Hub- 


hard, 3 Bos. & Pul. 291, Couway vs. Gray, 10 
Kast, 5336.) 
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tute of limitations, nor against usury? 
But dees not a law against usury, by 
which contracts for a greater rate of in- 
terest than seven per cent. are made void, 
impair the obligation of a contract? 

The truth is, that the constitution of 
the United States, in declaring, that no 
state should ‘pass any bill of attainder, 
ex post facto law, or law impairing the 
obligation of contracts,’’ merely intended 
to prevent the states from doing acts of 
palpable injustice, as to destroy or impair 
an existing and lawful contract, or to take 
away a vested right. It never meant to 
interfere with the power of the states to 
pass such prospective laws as they might 
deem necessary to promote the general 
good of their citizens. 

Chief Justice Marshall seems to doubt 
whether the power given to congress to 
pass a bankrupt law, confers on them the 
power to pass insolvent laws. If it be so, 
then, neither the constitution, nor con- 
gress, can interfere in cases of insolven- 
cy. Ifthe states have the power to pass 
insolvent laws, they have the power to 
discharge the after acquired property, ae 
well as the person of the debtor. If it 
had been intended by the constitution to 
destroy the whole system of state insol- 
vent laws, the power to pass such laws 
would have been expressly given to con- 
gress. An insolvent act, or Lords’ act,* 
or a cessio bonorum, never was consider- 
ed, in any country, as impairing the ob- 
ligation of contracts, or as taking away 
vested rights. It it did destroy vested 
rights, the law would be void, on general 
principles, and it was not requisite for 
any formal declaration to be inserted in 
the constitution. 

The principle of the cessio bonorum,} 


* The statute of 32 Geo. II. ch. 28. called the 
Lords’ act, discharged a prisoner in execution, 
whose debt did not exceed 100 pounds, which 
sum was, afterwards, by 33 Geo. III. ch. 5. increas- 
ed to 300 pounds, and made perpetual. Like the 
cessio bonurum, it discharges the person only of the 
debtor trom imprisonment, and future arrest; the 
debt is not discharged, and the creditor is entitled 
to have execution against any property the debt- 
or may, afterwards, acquire. The provisions of 
this act have been incorporated into our act for 
the relief of debtors with respect to the imprisonment 
of their persons. (sess. 36. ch. 81. 1 N. R. L. 
348.) 

t The cessio bonorum of the Roman law, was 





first introduced into Italy by Julius Caesar, and 
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ed, that by those decisions a practical 
construction had been given to the con- 
stitution of the United States. 

Will this Court, then, in a matter of so 
much doubt and difficulty, and where the 
consequences are so serious, go one step 
beyond the case before the Supreme 
Court of the United States, and apply the 
reasoning adopted by Ch. J. Marshall to 
the present case, so different in its cir- 
cumstances ? 

T. A. Emmet, contra. The last clause 
in the opinion of Ch. J. Marshall, is whol- 
ly irreconcileable with the principle on 
which the judgment of the Court was 
founded. The legislature has no power 
to control the courts of justice contrary 
to the constitution. On all questions, as 
to the constitution of the United States, 
the courts of law must decide, and con- 
trol the legislature of the state. In Dash 


vs. Van Kleeck. (7 Jolins. Rep. 447.) 
Kent, Ch. J. said, that the act of the le- 
gislature taking away a vested right, was 
absolutely void. The idea thrown out, 
at the conclusion of the opinion of the 
Supreme Court of the United States, is 
utterly at variance with the whole of the 


previous reasoning of the Chief Justice. 
It has, however, furnished the counsel 
for the defendant with an occasion for 
raising a subtle distinction. Bat will this 
Court listen to such a distinction, or to 
the suggestion that they are to go no fur- 


ther in compliance with the decision of 


the Supreme Court of the United States, 
than they can possibly help, yielding on- 
ly a reluctant obedience to what should 
be regarded as the law of the land? Could 
the legislature pass a law denying to the 
plaintiff any execution, necessary to give 
him the full effect of the judgment which 
he has obtained? If the judgment is valid, 
and a good ground of action, is it to be 
deprived of all the attributes of a valid 
judgment, and of all the remedies by 
which it is to produce any fruits? The 
true meaning of the observation is, that 
the remedy may be varied or modified, 
not that it can be taken away altogether. 


If the defendant wishes to avail himself 
of his discharge, he will not be without | 


remedy, for he may have a writ of auditu 
querela. (4 Johns. Rep. 191. 1 Bac. Abr. 
509. Audita Querela (B.) ) If the cre- 
..ditor brings an action of debt on his judg- 
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ment, he will be entitled to aca. sq. x 
well as a fi. fa.; yet the S.C. of the 
United States say that his person is duly 
discharged from imprisonment. If j. 
true, that in England since the statute of 
32 Geo. Il. c. 28. s. 20. debt cannot be 
brought on a judgment where the defep. 
dant has been discharged out of custody. 
under the act, called the Lords’ Act. (; 
Chitty’s Pl. 104.) The provision of the 
constitution of the United States is gene. 
ral, and extends to every matter arising 
ex contractu; it applies to judgments as 
well as to bonds or notes. 

The Supreme Court do not take notice 
of the case of Blanchard v. Russell, and 
this silence affords a strong ground to 
conclude, that they did not consider the 
distinction there taken as sound; and the 
case of M‘Neill vs. M‘Millan, decided at 
the sane term, clearly shows that they 
did not mean to adopt that distinction. 
Kut it 1s quite useless to take notice of 
the decisions of state courts or inferior 
tribunals, since the jadgment of the 8.C. 
of the United States on this point, must be 
regarded as the paramount law. 

It is said that the existing law forms a 
part ot the contract between the parties. 
But a contract ts defined to be a bargain 
or agreement between two or more per- 
sons to do, or not to do, some lawful act 
(1 Comyn on Cent. 2. Poth. Oblig. 5, 
4.) How, then, does the insolvent law 
make any part of it? . 

S. Jones, jun. and Wells, in reply. so 
law can be said to impair the obligation 
of a contract which was not in existeuce 
at the tine the law was passed. This 1s 
a contract made between citizens of this 
state, subsequent to the existence of the 
insolvent law, and must be deemed to 
have been made in reference to that law. 
Ch. J. Parker, in Blanchard vs. Russell, 
states the true principle on this subject. 
Every contract is made in reference (0 
the existing laws of the state of which the 
contracting parties are citizens, and who 
are understood as tacitly consenting, that 
their contract shall be construed and g° 
verned by the existing laws of their cout 
try.* On this principle rest all those de- 


* Vide Consequa vs. Fanning, (3 Johns. Ch. Rep 


inciple, 

598.) where Chancellor Keut adopts the spy 
. ° ¢ J ft 

that every subject is to be deemed a party 1 
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cisions Which have been made in our 
Courts, according to the lex loci contrac- 
tus. (1 Johns. Cas. 139. 2 Johns. Rep. 
198. 235. 3 Johns. Rep. 268. 1 Caines’ 
Rep. 402. 3 Caines’ Rep. 154. 7 Johns. 
Rep. 117. 8 Johns. Rep. 189. 11 Johns. 
Rep. 144. 12 Johns. Rep. 142. 14 
Johns. Rep. 338.) The law of every 
state where a contract is made, does en- 
ter into and make part of the contract. 
All implied or quasi contracts owe their 
existence and force to the law. So in 
contracts depending on commercial usage, 
which is part of the common law, the 
usage or law makes part of the contract. 
The law, in a thousand instances which 
might be mentioned, does interfere, and 
aids, modifies, or regulates, the contracts 
of parties. 

The cessio bonorum, as to its operation 
and effect, varies, in different countries, 
according to the policy of each: and it is 
respected in other countries, according 
to the- principle of the lex loct contractus. 

The case of Sturges vs. Crowninshield 
arose under the insolvent law of April 3, 
1811, passed subsequently to the contract ; 
but, in fact, the law of 1811 was merely a 
new modification of the former, or three 
fourth act, and was part of a system of 
laws on this subject, coeval with the ex- 
istence of this state. ‘The case now be- 
fore the Court, arises under the act of 
April 12, 1813, and the contract and dis- 
charge are subsequent to the passing of 
the act. ‘This act is no more than a re- 
vision or re-enactment of the old law. 
The court will not hesitate to adopt the 
distinction which has been stated, if it is 
well founded, so as to take this case out 
of the principle of the one decided by 
the S. C. of the United States. The 
judgment of that Court, so far as it is to 
be obeyed as an authoritative adjudica- 
tion, must be confined to the actual facts 
of the case before the court. ‘This court 
has never allowed it to be drawn into 
question, whether the insolvent laws 
were constitutional or not. Will it be 
said that a state can pass no law to restrain 
or abridge the unlimited power of its citi- 
zens to contract as they please? Can a 
stale pass no law against banking, no sta- 
laws of his own government. (Touteng vs. Hub- 


bard, 3 Bos. & Pul. 291. Couway vs. Gray, 10 
bast, 5:36.) 








tute of limitations, nor against usury? 
Bunt does not a law against usury, by 
which contracts for a greater rate of in- 
terest than seven per cent. are made void, 
impair the obligation of a contract? 

The truth is, that the constitution of 
the United States, in declaring, that no 
state should ‘pass any bill of attainder, 
ex post facto law, or law impairing the 
obligation of contracts,’’ merely intended 
to prevent the states from doing acts of 
palpable injustice, as to destroy or impair 
an existing and lawful contract, or to take 
away a vested right. It never meant to 
interfere with the power of the states to 
pass such prospective laws as they might 
deem necessary to promote the general 
good of their citizens. 

Chief Justice Marshall seems to doubt 
whether the power given to congress to 
pass a bankrupt law, confers on them the 
power to pass insolvent laws. If it be so, 
then, neither the constitution, nor con- 
gress, can interfere in cases of insolven- 
cy. Ifthe states have the power to pass 
insolvent laws, they have the power to 
discharge the after acquired property, ae 
well as the person of the debtor. If it 
had been intended by the constitution to 
destroy the whole system of state insol- 
vent laws, the power to pass such laws 
would have been expressly given to con- 
gress. An insolvent act, or Lords’ act,* 
or a cessio bonorum, never was consider- 
ed, in any country, as impairing the ob- 
ligation of contracts, or as taking away 
vested rights. It it did destroy vested 
rights, the law would be void, on general 
principles, and it was not requisite for 
any formal declaration to be inserted in 
the constitution. 

The principle of the cessio bonorum,} 


* The statute of 82 Geo. II. ch. 28. called the 
Lords’ act, discharged a prisoner in execution, 
whose debt did not exceed 100 pounds, which 
sum was, afterwards, by 33 Geo. III. ch. 5. increas- 
ed to 300 pounds, and made og pees Like the 
cessio bonorum, it discharges the person only of the 
debtor trom imprisonment, and future arrest; the 
debt is not discharged, and the creditor is entitled 
to have execution against any property the debt- 
or may, afterwards, acquire. The provisions of 
this act have been incorporated into our act for 
the relief of debtors with respect to the imprisonment 
of their persons. (sess. 36. ch. 81. 1 N. R. L. 
348.) 

t The cessio bonorum of the Roman law, was 
first introduced into Italy by Julius Caesar, and 
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or insolvent act, is consonant to the prin- 
ciples of justice and sound policy. It 
does not violate contracts. All bankrupt 
laws rest on the same principle. 
insolvent act or bankrupt law is immoral 


or unjust, or violates contracts, on what, 
better foundation rests the power of con-| 


was, afterwards, modified by the Emperors, who | 
It mitigated the | 
extreme severity of the ancient law. (Bynk. Obs | 

[ Aul. Gell. 20. s. 1. Boueh. || 


extended it to the provinces. 


Jur. Rom. Lib. I. c. 1 
Comment. sur la loi des XU Tables.) by releasing 
the debtor who delivered up all his estate to his 
creditors, from the most degrading servitude. 
Though regarded as the sad aud miserable retuge 
( fiebile et miserabile auvilium) of the unfortunate, 
still it was a benefit or favour which the law al- 
lowed only to the honest and bona fide debtor; 
those who had secretiy and fraudulently assigned 
their property, who had dissipated their fortunes 
in luxurious living, or wasted their substance by 
thoughtless extravagance, or had contracted debts 
with a view to a cession, were denied the benefit 
ot it. 
render of all his estate, real and personal, except- 
ing only his wearing apparel; and a certain num- 
ber of days were allowed, in order to ascertain 
whether any part of his property lad been secre- 
ied 

The cession did not transfer the absolute proper- 
ty to the creditor, but merely the right of convert- 
ing, by a public sale, the estate of the debtor, un- 
der the direction of the Prwtor, into money, and 
applying it towards the payment of the debts. It 
did not operate as a satistaction of the debts, or 
extinguish their obligation. It merely exempted 
the person ot the debtor from imprisonment, and 
from arrest or execution. Uf after his release from 
prison, or bondage, the debtor acquired property, 
it was liable to his creditors, until they were fully 
paid. But if this after acquired property was mo- 
derate, (modicum,) or no more than was sufficient 
for his maintenance, according to his character 
and station in life, it could not be again sold by 
his creditors, but might be retained. A cessio bo- 
norum was not allowed, in regard to debts due to 
the fise, or public treasury, nor for fines and penal- 
ties, imposed tor public offences; nor did it ex- 
tend to the surelics of the debtor. (Diz. lib. 4 
fii. 3. De cessione bonorum. Code lib. 7. tit. 7 
Qui bonis cedere possunt. Voet at Pand. h. 
Perezius ad Cod. h. t. Heinee: ‘ad Pand. h 
Pars 6 s. 248, 249, 259. 8% Pand. Inst. in Nov. 
Ord. Dig. par Pothier, 174. B 42. tit. 3.) 

The cessio bonorum was introduced into all those 
countries of Enrope, which adopted the civil law 
as the basis of their jurisprudence, and now, with 
very little variation, forms a part of their respec- 
tive codes. (Heinee. Mem. Jar. Germ. Lib. 2 ¢. 
3.5. 379, 387. Bynk. Quist. Jur. Priv. lib. 2. ch. 
12. Code Napoleon, 1268, 3269, 1270. Nouv. 
Ferriere Diet. De Droit, &c. par D'Agar.  Frsk. 
Inst. of L. of Seotland, 487, 48. B. 4. tit. 3. 6 12, 
13.7. Un some of the states ov provinees of Ger- 
many, insolvent debtors are not aliowed the bene- 
fit of the cessio bonurum; but are detained in pri- 
son, at the pleasnre of their creditors, and depend 
on occasional charity for sipport. 
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|; gress to pass a bankrupt law! Would js 
'| be wise or politic in this age of commerce 
| ina highly commercial country, to subject 
| the future acquisitions of an honest but 
| unfortunate debtor, who has fairly sur. 
rendered all his property to his creditors, 
to the payment of those debts? Will nos 
such a principle paralise the exertions of 
a debtor struggling to support his family, 
and, if possible, to retrieve his fortune’ 
Will it not take away every stimulus to 
activity and enterprise, sink him into de- 
spair, and render him an idle and useless 
member of society? Does it not hold 
forth the strongest temptation to the prac. 
tice of fraud, and of every shift and con. 
_trivance, which ingenuity can invent, to 
‘cover his future acquisitions from the 
grasp of those creditors, for whose bene- 
‘fit the debtor has once stripped himsell 
of all his property? Indeed, it might be 
| fairly questioned, whether it would not 
| be better to leave the debtor entirely to 
the mercy of his creditors, than to ex- 
/empt the person only from imprisonment, 
| but leave all his future acquisitions to be 
| seized by his creditors. 
| The writ of audita querela, is never 
| resorted to, except in very particular ca- 
‘ses, and that remedy has become almost 
obsolete. Relief, by motion, has been 
substituted as a more cheap, expeditious, 
and liberal remedy. 
: Emmet. The cessio bonorum of the Ro- 
/man law, and the insolvent acts in Eng- 
‘land, discharged only the person of the 
debtor; and the framers of the constitu- 
‘tion must be supposed to have had the 
laws and policy of that country in view, 
, when they declared, that congress should 
have the power to pass a bankrupt law, 
and that no state should discharge a debt- 
or from the obligation of his contract. 
| Serencer, Ch. J. delivered the opinion 
‘of the caurt. A motion has been made 
‘in this case, to set aside the execution, 
‘on the ground, that since the rendition 
of the judgment, the defendant has been 
duly and regularly discharged, under the 
insolvent act of this state, passed the (2th 
of April, 1813. (1 N. R. L, 460.) It ap- 
pears that the contract on which the judg: 
ment was founded was entered into 
March, 1816; and that the discharge ol 
the detendant under the insolvent = 
| was granted on the 16th of August, ist. 
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jt further appears, that the parties were 
both citizens of this state, resident there- 
in when the original contract was made, 
on which the judgment was rendered, 
and have ever since continued to be re- 
sident within the state. 

Were it not for the decisions pronoun- 
ced in the Supreme Court of the United 
States, at the last term, we should not 
hesitate, for a moment, in ordering the 
execution in this cause to be set aside, as 
irregularly and illegally issued ; and no- 
thing but the consideration, that that 
Court has a paramount and controlling 
jurisdiction in cases involving a construc- 
tion of the constitution of the United 
States, has induced this Court to permit 
the question, as to the constitutionality of 
the insolvent law, to be argued. It can- 
not be doubted, that if the point which 
the present motion involves, could be 
thrown into the form of pleading, so that 
a record could be made up, if this Court 
should pronounce a judgment adverse to 
the claim or title set up by the plaintiff 
under the constitution, a writ of error 
might be brought and ultimately carried 
to the Supreme Court of the United 
States. If, then, that Court has pronoun- 
ced judgment on the precise point arising 
in this case, though we have the power 
of disregarding it, our duty to the suitors 
in this Court, and the respect which we 
feel and owe to the Court of the last re- 
sort, must induce us, whatever may be 
our individual opinions, to surrender 
them up, and yield that obedience which 
the constitution and laws of the United 
States exact of us. 

In the principal case of Sturges vs. 
Crowninshield,the contract was entered in- || 
to prior to the act of the 3d of April, 1811 ; 
and the defendant set up in bar of the 
suit, a discharge from his debts under that 
act; and it is not to be denied, that the 
act of 1811 made important changes in 
the insolvent system of this state. It au- 
thorized a discharge, on the petition of 
the debtor only; whereas, before that 
period, the concurrence of three fourths 
in value of the creditors, was required, 
to give to an insolvent a discharge from 
his debts; and the act of the 12th of 

April, 1813, requires two thirds in value 
of the creditors to join in a petition with 
the insolvent. 
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The Supreme Court of the United 
States held the discharge to be void, and, 
so far as it attempted to discharge the oe - 
fendant from the debt, that the act of 18 
was contrary to that part of the 10th sec- 
tion of the first article of the constitution, 
which prohibits a state from passing any 
law impairing the obligation of contracts. 
The case of M‘Millan vs. M‘Neill was sub- 
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sequently decided. In that case both the 
parties resided in South Carolina, and the 
debt demanded was contracted in that state. 
M‘Millan removed into the state of Loui- 
siana, where he was discharged on a ces- 
sto bonorwm, as well his person as his 
property, from all debts then existing, 
due or owing by him. The Court held, 
that this case was not distinguishable in 
principle from the preceding one; and 
that the circumstance that the state law 
under which the debt was attempted to be 
discharged, was passed before the debt 
was contracted, made no difference in 
the application of the principle. 

We are decidedly of opinion, that nei- 
ther of these cases decide the question 
presented in this case, and that there is a 
material and manifest distinction between 
them. In the leading case, the Court 
cautiously declare, ‘* that their opinion is 
confined to the case actually under const- 
deration.”” ‘This is intelligible language, 
and it was meant, we presume, to admo- 
nish state courts, that notwithstanding the 
train of reasoning adopted in announcing 
the decision of that Court, the Court it- 


upon cases differently circumstanced. 
Another qualification of the opinion is not 
| quite so obvious, that ‘it is confined to 
acase in which a creditor sues in a Court, 
\the proceedings of which the legislature 
whose act is pleaded had not a right to 
icontrol.”’ It cannot be conceded, that 
the legislative power can control the 

















| volving a construction of the constitution ; 
but, most probably, the observation had 
| reference to the form and mode of pro- 
| ceeding. It is, however, unnecessary 


to pursue the inquiry, as the legislature 
have not interposed in any way. 

| It has been contended very earnestly, 
\that it necessarily results from the two 
og adjudged in the Supreme Court of 
that an insolvent o» 


ithe United States. 
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| judgment of a court upon a question in- 1 


- 





self did not mean to express an opinion iP 
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bankrupt law of the state, would bea vio- |; impair the obligation of such contract, 
lation of the constitution, as impairing the || On this point, the Supreme Judicial Court 


obligation of contracts, if such law dis- 
charged the debtor absolutely from his 
debts, notwithstanding both debtor and 
creditor were citizens of the state whose 
legislature passed such law ; and notwith- 
standing the contract was made afier the 
enactment of the insolvent or bankrupt 
law, and was to be performed within the 
state. 

Having already observed that we bow to 
the supremacy of the Supreme Court of 
the United States ; and feeling a disposi- 
tion to give a full and fair effect to their 
decision on this question, so far, and so far 
only, as we perceive they have actually 
decided, it would be uniit and irregular 
to analyze the reasoning an ! illustrations 
of that court, in the opinion delivered, 
any farther than to show that the point 
now presented was not intended to be de- 
cided. 

The court, very correctly, define a 
contract to be, ‘ an agreement in which 
a party undertakes to do, or not to do, a 
particular thing; the law binds him to 
perform his undertaking, and this is, of 
course, the obligation of his contract.” 

But if a law, of binding force and influ- 
ence upon the contracting parties, as ci- 
tizens of the same State, co-exists with 
the contract, which provides, that if the 
party, “‘who undertakes to do, or not to 
do, a particular thing,”’ shall, by misfor- 
tune, become utterly unable to perform 
his undertaking, and that if he shall, in a 
certain manner prescribed, make a fair 
and honest cession of all his estate, for 
the benefit of all his creditors, that then 
he shall be absolutely absolved from all 
his debts, is not the agreement by which 
he undertook to do, or not to do, a par- 
ticular thing, qualified by such a law ; 
and is there not an implied condition, that 
the party shall be absolved from its per- 
formance, if the event takes place which 
the existing law declares shall dispense 
with the performance of the contract ac- 
cording to the letter ? 

We think this question must be an- 
swered in the affirmative; and then it 
necessarily results, that such an insolvent 
or bankrupt law, in force when the con- 
tract was made, does not, in the sense or 
meaning of the constitutional provision. 








of Massachusetts have unanimously ex. 
pressed an opinion which commands ony 
full assent. In the case of Blanchard ys 
Russell, (13 Mass. Rep. 16.) they say, “a 
law whichis in force when a contract js 
made, cannot be said to have that effect - 
(of impairing the obligation of  cop- 
tracts ;) for the contract being made un. 
der the law, is presumed to be made with 
reference to it, and the parties are lezal. 
ly conusant of it at the time. The con. 
tract in such case is not impaired by the 
law, for the law is a part of the contract.” 

It is believed, that this position is uni- 
versally recognised in courts of justice. 
Huberus, (vol. 2. b. 1. tit. 3.) ina very 
learned disquisition on the eflect of the 
lex loci contractus. lays down the propo: 
sition that, ** by the courtesy of nations, 
whatever laws are carried into execu- 
tion within the limits of any government, 
are considered as having the same effect 
every where, so far as they do not occa- 
sion a prejudice to rights of the other 
«overnments or their citizens.”’ In the 


case of ‘Talleyrand vs. Boulanger, (3 Ves. 


jun. 449.) Lord Chancellor Thurlow ob- 
served, that it would be contrary to all 
the principles which guide the courts 
of one country, in deciding upon con- 
tracts made in another, to give a greater 
effect to the contract than it would have 
by the laws of the country where it took 
place. In the case of Melan vs. the 
Duke De Fitzjames, (1 Bos. and Pul. 
138.) on a motion to discharge the de- 
fendant on common bail, it appeared that 
the contract was entered into in France, 
and although it purported to be a person- 
al engpgement to pay a sum of money, tl 
was shown that by the laws of France, 
the defendant could not be arrested or 
imprisoned on such a contract ; and the 
Court discharged the detfendent, on his 
entering a common appearance. Chie! 
Justice Eyre held, that when the ground 
of the debt is a transaction in a toreigt 
country, it does not originate in the laws 
of England, but in the law of that coun: 
try which created the obligation ; and he 
said he could not conceive, that what is 
no pefsonal obligation in the country '" 
which it arises, can ever be raised inte 
a personal obligation by the laws of 
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ether. Rooke, Justice, observed, if the 
haw of France has said that the person shall 
not be liable on such a contract, it ts the 
same asif the law of France had been ex- 
pressly inserted in the contract ; if, (he 
says,) a had been specially agreed between 
the partres not to consider the Duke’s person 
liable, and under those circumstances he 
had come over here, there would have 
been no difference between us ; for if it 
were agreed there that the person should 
uot be liable,he would not be liable here. 
Heath, Justice, differed from the other 
judges, considering the contract a person- 
al one, and that the remedy must be 
pursued according to the law of the 
country where the parties reside. He 
concurred in the general principle, that 
in construing contracts, the laws of the 
country in which they were made must 
govern, for, (he says,) all contracts have 
a reference to such laws. \t appears to 
us, that this reasoning is conclusive upon 
ihe point before as. It cannot be con- 
troverted, that the parties to a contract 


are to be deemed acquainted with the | 
laws of that state of which they are cili- | 


zens, and in which they are contracting. 
They must be deemed conusant of those 
laws which regulate, control, or affect 
their contracts ; and in construing a con- 
tract for the payment of money, thus en- 
tered into, it must be understood in refer- 
ence to any existing law which bears up- 
on it, and may modify or control it. Itis 
the same, then, in effect, as if the insol- 
veat act of April, 1813, had been ex- 
pressly inserted in the contract, on which 
the judgment in this case was rendered ; 
and the substance of the agreement be- 
tween the parties is, that the contract 
shall be literally fulfilled unless the de- 
fendant becomes an insolvent debtor with- 
in the meaning of the act of 1813, and is 
duly discharged from his debts. Would 
the obligation of the contract be impair- 
ed, if the insolvent act of 18135 had been 
actually embodied into the contract? Would 
the objection to the constitution: ity of that 
act be listened to in any court of justice, 
Where the party to whom the undertak- 
= was made had received it, and con- 
tracted upon that condition ; we appre- 
hend not. 
The opinion of the Supreme Court 
‘irther states, ‘that it is 
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the parties have in view only the proper- 
ty in possession when the contract 1s 
formed, or that its obligation does not ex- 
tend to future acquisitions: industry, 
talents, and integrity, constitute a fund, 

which is as confidently trusted to as pro- 
perty itself; future acquisitions are, 
therefore, liable fur contracts, and to re- 
lease them from this liability impairs their 
obligation.”” These observations are 
exclusively applicable to the case then 
under consideration, in which the law 
was posterior to the contract under which 
the defendant set up, as a bar to the suit, 
his discharge. But, with all deference, 

they would not be correct, if applied to 
the present case ; for if the parties con- 


tract in reference to the existing laws of 


the State, they have not in view future 
acquisitions, if an insolvency occurs, and 
the debtor complies with the requisitions 
of the law, and is discharged under it 
from all his debts. How could the cre- 
ditor, under such circumstances, have in 
view after-acquired property, when the 
law admonished him that such property 
would be intangible for debts contracted 
before the discharge? With respect to 
the industry, talents, and integrity which 
are supposed to constitute a fund, which 
is as confidently trusted to as property 
itself; if the debtor had an idea, that af- 
ter being irretrievably ruined, and borne 
down, by the magnitude and weight of his 
debts, his future acquisitions would be 
liable to be seized upon, as soon us they 
were gotten, it is very easy to conceive 
that every incentive to industry would 
be utterly extinguished, and further ac- 
quisitions would be of little or no value. 

The Supreme Court of the United 
States, to leave no doubt that they had 
not in view a case lke the present, ob- 
serve; ‘ Although the states may, until 
ry Congress, 
pass laws concerning bankrupts, yet they 
cannot, constitutionally, introduce into 
such Jaws a clause which discharges the 
obligations a bankrupt has entered into :”’ 
thus plainly indicating, that a bankrupt 
law, which a state may pass, must, to 
have the eflect of discharging the obliga- 


tions of debtors, be prospective, not re- 
trospective. 
The opinion distinguishes between a 


case impairing the obliga tion af a con- 
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tract, and operating directly upon it, and 
a law affecting or modifying the remedy 
upon the contract: the latter is admitted 
to be under the control of the legislative 
power of a state ; and, although we may 
not feel the full force of the distinction, 
it does not become us to analyze the 
opinion, or to reason upon it, any further 
than to observe, that the remedy is es- 
sential, in many cases, to the contract ; 
and to modify it, so as to frustrate the con- 
tract, or render it less valuable, would 
have the indirect effect to impair its obli- 
gation. 

It many of the states, real property 
cannot be sold on execution; and when 
there is a failure of personal property to 
satisfy the creditor, in some of the states, 
the real property of the debtor must ei- 
ther be left untouched, or be taken at the 
appraisal of indifferent men : and in some 
one or more of the states, real property 
is extended, and the creditor is to be satis- 
fied out of the rents and prolits. Itis not 
supposed that the Court meant to say, 
that these laws were unconstitutional. It 
is true, that they relate to the remedy 
which a creditor may use to enforce the 
payment of his debt ; and if the law exist- 
ed when the contract was made, the cre- 
ditor could not complain, for he contract- 
ed with reference to the law, and knew, 
or ought to have known, that the real 
property of his debtor could not be sold ; 


but if a law were to be passed posterior | 


to the contract, either withdrawing the 
debtor’s real property from a liability to 
satisfy his creditor, or obliging him to go 
unpaid, unless he would accept land not 
contracted to be taken, instead of money 


ditor might complain, with some justice, 
perhaps, that his contract was im- 
paired, 

Many cases might be put in which the 
lex loct becomes, impliedly, part and par- 
cel of the res geste. If a sum of money 
ts stipulated to be paid on a day certain, 
and the contract is silent as to interest, 
the law attaches on the contract, and de- 
clares interest shall be paid thereafter ; 
lor this the parties have tacitly made 
part of the contract. So, also, in all 
cases of implied promises, the law raises 
them, and the parties have virtually, 
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though not actually, so contracted ; ag ig 
actions for money had and received, or 
goods sold, when there had been no ex. 
press convention of the parties, 

In the case of M‘Millan vs. M*Niel] 
the parties having contracted in South. 
Carolina, had no reference to the laws of 
Lonisiana, and the laws of the latter state 
formed no part of the contract; nor did 
they attach upon, or control it, in its con- 
coction. The application, therefore, of 
the laws and proceedings of Louisiana, 
to acontract made in South-Carolina, be. 
tween citizens of that state, and annulling 
the contract at the instance of the debtor, 
when the creditor was beyond the control, 
and out of the reach, of their jurisdiction, 
was, assuredly, a case widely different 
from that under consideration ; and it 
was, in our apprehension, correct to say, 
that the law of Louisiana, having been 
passed before the debt was contracted in 
South-Carolina, made no difference in 
the application of the principle laid down 
in Sturges vs. Crowninshield. On the 
whole, after our laws of insolvency have 
been continued, with very little variation, 
except as to the act of 1811, from the pe- 
riod of the formation of the constitution 
of the United States ; after we have re- 
peatediy pronounced regular and fair dis- 
charges under them, to be valid and ef- 
fectual. for such a series of years; and 
when the cases decided by the Supreme 
Court of the United States are so perfect- 
ly distinguishable from the case now pre- 
sented, it is too much to ask this Court to 
take a step in advance of the Supreme 
Court of the United States, and to anticl- 


'| pate their decision, on a question certainly 
which was stipulated to be paid, the cre- | 


not decided. We are, therefore, unan 
mously of opinion, that the execution 1ssu- 
ed in this case be set aside, with costs. We 
reserve our opinions, until the next term, 
upon the motions to set aside the execl” 
tions issued on judgments, from which the 
defendants were discharged under the act 
of the 3d of April, 1811; and also upo” 
the motions fer leave to issue writs 0 
scire facias; those cases require more 
consideration than the limited time of this 
term will enable us to bestow. 

Yares, J. not having heard the arg 
ment, gave no opinion. 


Motion granted. 
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The valuable report from which the preceding 
one is extracted will be found in the XVI. Vol. of 
Johnson's Reports, p. 233, Before the publication 
of his number containing this report, leave was 
granted by that gentleman to accommodate it to 
the plan of the Recorder. This has been done ; an 
abridgment, in some measure, of the arguinents of 
Counsel has been made, and the marginal note has 
been slightly altered, but the opinion of the court is 
entire. It is also deemed useful in this place to ex- 
tract trom Wheaton's Reports the marginal notes, 
the state of the case, and the questions submitted 
to the Supreme Court of the United States for 
decision in the case so frequently referred to in the 
preceding report. 


STURGES ys. CROWNINSHIELD. 


Since the adoption of the constitution of the Uni- 
ted States, a State has authority to pass a bank- 
rupt law, provided such law does not impair the 
obligation of contracts, within the meaning of 
the constitution, art. 1. s. 10. and provided there 
be no act of Congress in force to establish a 
nniform system of bankruptcy, conflicting with 
such law. 

The act of the legislature of the State of New- 
York, passed on the 3d of April 1811, (which 
not only liberates the person of the debtor, but 
discharges him from all liability for any debt 
contracted previous to his discharge, on his sur- 
rendering his property in the manner it pre- 
scribes,) so far as it attempts to discharge the 
contract, is a law impairing the obligation of 
contracts within the meaning of the constitution 
of the United States, and is not a good plea in 
bar of an action brought upon such contract. 


This was an action of assumpsit brought 
in the Circuit Court of Massachusetts, 
against the defendant, as the maker of 
two promissory notes, both dated at New- 
York, onthe 22d of March, 1811, for the 
sum of 771 dollars and 86 cents each, 
and payable to the plaintiff, one on the 
ist of August, and the other on the 15th 
of August, 1811. The defendant plead- 
ed his discharge under ‘‘ Anact for the 
benefit of insolvent debtors and their 
creditors,’ passed by the legislature of 
New-York, the 3d day of April, 1811. 
After stating the provisions of the said 
act, the defendant’s plea averred his com- 
pliance with them, and that he was dis- 
charged, and a certificate given to him 
the fifteenth day of February, 1812. 
To this plea there was a general demur- 
rer and joinder. At the October term of 
the Circuit Court, 1817, the cause came 
on to be argued and heard on the said de- 
murrer, and the following questions arose, 
to wit : 

1. Whether, since the adoption of the 
constitution of the United States, any State 
has authority to pass a bankrupt law, or 











whether the power is exclusively vested 
in the Congress of the United States ? 

2. Whether the act of New-York, 
passed the third day of April, 1811, and 
stated in the plea in this case, is a bank- 
rupt act, within the meaning of the con- 
stitution of the United States ? 

3. Whether the act aforesaid is an act 
or law impairing the obligation of con- 
tracts, within the meaning of the consti- 
tution of the United States ? 

4. Whether the plea is a good and suf- 
ficient bar of the plaintiff’s action ? 

And after hearing counsel upon the 
questions, the Judges of the Circuit 
Court were opposed in opinion thereup- 
on; and upon motion of the plaintifi’s 
counsel, the questions were certified to 
the Supreme Court, for their final de- 
cision. 


AT a COURT of GENERAL SESSIONS 
of the Peace, holden in and for the Cit 
and County of New-York, at the City- 
Hall of the said City, on Monday, the 
5th day of July, in the year of our Lord 
one thousand eight hundred and nine- 
teen— 

PRESENT, 
The Honourable 
CADWALLADER D. COLDEN, 
Mayor. 
JOHN P. ANTHONY, 
and Aldermen. 

LEONARD KIP, 

P.C. Van Wyck, Dist. Attorney. 
J. W. Wyman, Clerk. 





(COUNTERFEITING—EVIDENCE. ) 
DANIEL SARLES’ CASE. 


Van Wyck, Counsel for the prosecution. 
Witson and Price, Counsel for the pri- 
soner. 


On the traverse of an indictment for forging and 
passing counterfeit notes, on a bank at a dis- 
tance from New-York, the existence of the 
bank end the forgery may be proved, without 
producing the charter of incorporation, or the 
officers of the bank. 


The prisoner was indicted, on two se- 
parate charges, for the forgery, passing, 
and having in possession with an inten- 
tion of passing, two counterfeit bills of 
$50 each, on the Georgia Bank, for the 
purpose of defrauding Augustus Grelle. 
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The note set forth in the indictment |{ and that the bills in question were gens. 


on which the prisoner was tried, was 
in these words : 

‘The President, Directors and Com- 
pany of the Bank of the state of Georgia, 
promise to pay, on demand, at the princt- 
pal Bank, at Savannah, fifty Dollars, to J. | 
Cummings, or bearer. Savannah, 24th! 
Ort. 1816. Eleazer Early, Cash. W. | 
L. Ballock, Pres.” | 

This bill was No. 559, letter A, and | 
the other was No. 2041, letter D, but of | 
the same description. | 

[t appeared in evidence, that in the | 
morning of the 14th of June, the pri-| 
soner came to the office of Grelle, a bro- | 
ker in this city, with the bill No. 2041, | 
and offered it for discount. This was} 
done, and in the afternoon, the prisoner | 
came to the same office, with the bill laid | 
in this indictment, and offered it for dis- | 
count, saying, that he had been told it} 
was not good. At this time, he appeared | 
inadress different from that which he | 
wore in the morning. 
The bills were ascertained to be genn- | 
ine five dollar bills, altered throughout | 
to fifties, and the prisoner was taken to 





the police. 

After the introduction of Grelle’s tes- 
timony, the district attorney called on | 
John Bolton, one of the directors of the | 


Bank of the United States, to show, that 
the bill laid in the indictment was a for- | 
gery. 

Wilson objected to the evidenc®, on! 
the ground, that the existence of the 
bank had not been shown; and this could 
not he done by parol testimony. The 
forgery, also, he contended, should be | 
shown by some officer of the bank. 

The mayor said, that the question had | 
been decided in the Supreme Court of 
this state, in a case carried up from this | 
court by himself, relative to a forged | 
bill on a bank in Boston. That court | 
held, that in a case of this description, it | 
was unnecessary to produce the charter | 
of incorporation of the bank to prove its 
existence, or the officers of the bank to 
prove the forgery. ‘This court is bound 
by that decision ; and the evidence of- 
fered is, therefore, admissible. 

Bolton, on being sworn, testified, that 
he was acquainted with the bills of the 














Bank of Georgia, knew the respective 
signatures of the president and cashier, 


ine five dollar bills, but altered through 
out into fifties. The witness had a aa 
to the bills, by which he was enabled to 
detect the alteration ; but, without this 
key, either himself, or any other person 
who had not heard that such alterations 
had been effected in bills of this descrip. 
tion, might be deceived. 

Jonathan Meigs, on being sworn, cop. 
curred with the last witness, and furthe 
stated, that in the real fifties, the words 
“Phe Bank’ are in small letters; but 
in these bills those words are in large 
letters. 

From the examination of the prisoner 
taken in the police, it appeared, that he 
was twenty-one years of age—followed 
farming; that he lived near Catskill 
some time, and followed brick-making ; 
that having had about $50 when he leit 
that place, he went into several towns in 
New-Jersey, and at Elizabethtown re- 
ceived the bill, No. 2041, of a man whom 
he didnot know. He discounted the bill 
for $46, under the expectation of getting 
more for it in this city. He came here 
from New-Brunswick, and since his arri- 
val has been in no kind of business, and 
has eat in cookshops. 

In the examination, the prisoner denied 


rip: 


| passing the bill to Grelle, in the moro- 
ing ; but, on being again called, this wit 
|} ness was confident that the prisoner was 
| the same man who passed that bill. 


After the arguments of the respective 


|counsel, the mayor charged the jury, 


that, according to a decision of the Su- 
preme Court, the testimony produced te 
prove the existence of the Bank o! 
Georgia was sufficient; and that it was 
unnecessary, in a case of this descrip 
tion, to prove the signature of the off 
cers of the bank, though, in this instance 
that had been done. With regard to the 
question, whether the bill had been al- 
tered, the jury had all the testimony the 
nature of the case would admit. Whe- 
ther it was sufficient, was a question 
solely for the jury to decide. _ 

Should the jury not be satisfied that 
the prisoner passed both bills, then, 19 
the view of the court, this prosecution I> 
not sustained. ‘That this was the same 
person who passed both, is proved by 
the testimony of a single witness ; and 0! 
this the jury were to judge. 
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The most important question for them 
o determine is, whether at the time the 

prisoner passed the bills he knew them 
to be counterfeit ; and this question de- 
pends on the facts and circumstances. 
from what passed between the prisoner 
and Grelle, no inference unfavourable to 
the prisoner arises ; and the declaration 
made to Grelle, at. the time the second 
bill was passed, admitted of two con- 
structions, and was not to be depended 
on on either side. 

We are, therefore, to look at the ex- 
amination in the police. And here it will 
be found, that when the prisoner left 
Catskill, he had but about $50. - He re- 
ceived the bill from a man in Elizabeth- 
town, whom he did not know ; and since 
his arrival in this city, has led a vagabond 
lite. When he is brought to the police, 
not being able to account for the posses- 
sion of the two bills, consistently with the 
facts first stated by him, he denied pass- 
ing the first note. If he had obtained 
these bills honestly, he would have given 
a consistent account of their possession. 

The prisoner was convicted, and sen- 
tenced seven years to the state prison. 


(MANSLAUGHTER. ) 
HUGH CURRY’S CASE, 


Van Wyck, Counsel for the prosecution. 
Scort, Counsel for the prisoner. 


Though the declaration of a party, (that he or she 
was murdered by a particular person.) made im- 
mediately after a mortal blow is inflicted, and 
when the party considered himself, or herself, 
in immediate danger of death, may be received 
in evidence, as having been made in extremis, 
yet, where the wounded party languished for 
several days afterwards, and then died, it was 
hetd, that such declaration might also be given 
in evidence as part of the res geste ; and that it 
Was unnecessary for the jury to determine whe- 
ther the declaration was made in extremis, or 
not. 

Vhere the prisoner, either in a fit of anger or in- 
toxication, or both, threw a teapot at his wife, 
or struck her with it, by reason of which she 
died, this was held to be a felonious homicide. 


The prisoner was indicted for man- 
slaughter, in throwing an earthen teapot 
at Mary Curry, his wife, on the 15th of 
January, 1819, and thereby giving her 


|eye, by means of which she languished 
until the 26th of the same month, and 
then died. 

It appeared in evidence, that the pri- 
soner, his wife, and one Mary Farrel, 
lived together in a miserable hovel, No. 
219 William-street, and there was but 
one bed in the room for the three. The 
prisoner and his wife were in the habit 
of beastly intoxication, and frequently 
quarrelled, especially about Mary Farrel. 
In the winter the prisoner had shut his 
wife out of the house all night. Jane 
Mokins and Matilda Hill, blacks, lived in 
the same house. Early in the evening, 
on Saturday, the 15th of January, the 
wife of the prisoner, in a gore of blood, 
ran out of her own room into that of Mo- 
kins, crying Murder, alleging, that the 
prisoner had thrown a teapot at her, and 
murdered her. Shortly afterwards the 
prisoner came into the same room, and 
Mokins asked him whether, if his wife 
went back into the room, he would again 
beat her, and he answered that he would 
not. In about fifteen minutes from the 
time the prisoner’s wife ran out of her 
room crying murder, she returned for 
her shoes, when she was heard, by Ma- 
tilda Hill, again to cry out that he was 
beating her ; and, at this time, Mary Far- 
rel was holding to the door, and saying, 
that it was good enough for the prison- 
er’s wife, for she was always making a 
disturbance. 

| On going into the room, one or both of 
these witnesses saw a black earthen tea- 
pot, with the handle and spout off, lying 
on the floor. 

Dr. John C. Cheeseman testified, that 
on the 22d of January, a man, whom he 
did not know, but who, he thinks, is the 
prisoner, came to the witness, at the dis- 
pensary, for medical assistance for his 
wife, and said that she had fallen down 
and hurt herself. The doctor attended, 
and found her sitting up in bed, appa- 
rently but slightly hurt. He applied his 
finger to the part affected, and she did 
not complain. The doctor did not parti- 
cularly examine the wound; and, from 
the books of the dispensary, it appeared 
that the injury was denominated a contu- 





opinion, that frequently when the exter 








one mortal blow over and upon her right 


}\nal injury appears to be trifling, thé 





sion. This witness, however, was of 
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brain may be so affected as to produce 
death. 

After having attended the wife of the 
prisoner, it was the intention of Dr. 
Cheeseman to have attended her further, 
but he was called out of the city. The 
night previous to her death, she rose in 
a state of derangement, and went into the 
entry, knocking against the doors of the 
other rooms, and was led back again by 
one of the black women. 

The day in which she died, the pri- 
soner called on David L. Rogers, a young 
man, and a student in medicine, to attend 
her, alleging that as she was cutting a 
stick of wood, it flew up and struck her. 
This gentleman attended, and found her 
actually dying. After death, Dr. Rogers 
examined the wound, and ascertained that 
the angular process of the frontal bone, 
on the side of the orbit of the right eye, 
was fractured, and a quantity of extrava- 
sated blood was on the brain. 

Dr. Rogers proposed calling in the co- 
roner to summon an inquest ; but the pri- 
soner strongly objected to this measure. 
The coroner, however, held his inquest 
over the body. 

It was the opinion of Dr. Rogers, and, 
as he testified on the trial, it was also 
that of Dr. Buxton, who attended the ex- 
amination, that the fracture which was 
occasioned by the part coming in contact 
with some hard substance, most probably, 
was the means of her death. Dr. Cheese- 
man was also of opinion that extravasated 
blood on the brain might occasion death. 

Scott summed up the case on behalf of 
the prisoner, and contended that there 
was not sufficient evidence in the case 
either that the prisoner gave the mortal 
blow, or that this was the means of her 
death; and the counsel urged to the ju- 
ry, that the declarations of the deceased, 
that she was murdered by the prisoner, 
ought not to be received in evidence, as 
if made tn extresmis. 

Van Wyck, in summing up the case to 
the jury, contended, that the guilt of the 
prisoner was manifest, from the contra- 
dictory accounts given to Drs. Cheeseman 
and Rogers, relative to the injury receiv- 
ed by the deceased. The counsel also 
relied on the promise made by the pri- 
soner to Mokins, that if his wife returned 
tnto the room he would not beat her, as 
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evidence of an admission that he had 
struck the blow. 

The declaration uttered by the deceas. 
ed, on running out of the room, was 
made when she considered herself in im. 
mediate danger of death; and so fa 
might be considered as a declaration 
made in extremis; yet there was no pe. 
cessity for the jury to inquire whether it 
was so made ; because, the declaration 
being made at the time the blow was ip. 
flicted, was admissible as part of the res 
geste. 

The mayor, in his charge to the jury, 
explained the difference between homi- 
cide justifiable, excusable, and felonious, 
as laid down in the books, and arrived at 
the conclusion, that the offence of the 
prisoner, if committed, was a felonious 
homicide. This might either be murder 
or manslaughter ; and with this offence 
the grand jury had charged the prisoner. 

When a man, in sound mind, kills a 
human being, without malice express or 
implied, this is manslaughter. 

To convict the prisoner of this offence, 
it would be necessary for the jury to find, 

1. That he gave the mortal blow ; and, 

2. That the blow occasioned the death. 

On the first point, in the absence of 
positive testimony, we must recur to the 
circumstances, as we sometimes do in 
cases of inurder. ‘There has no witness 
been examined who saw the blow; but it 
appears, that the prisoner's wife ran out 
of her own room, with blood streaming 
from the wound, crying murder, and say- 
ing, “* Curry has thrown a teapot at me, 
and murdered me.”’ 

There is a rule of evidence, that where 
a party in danger of immediate death, 
makes a declaration, it shall be received 
in evidence, because it is not to be pre- 
sumed, that a person under such circum- 
stances, with the prospect of approaching 
dissolution before his eyes, would tell a 
falsehood. But, in this case, as has been 
well observed by the public prosecutor, 
it is unnecessary for the jury to inquire, 
whether the declaration made by the de- 
ceased was made in extremis, or not ; {ol 
as it was made at the time the blow wis 
inflicted, it has properly been received 1n 
evidence as part of the res geste. 

The witnesses heard the cries of mur- 
der, saw the prisoner's wife running, 
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at the very moment she said that her 
husband had killed her. When he was 
asked by Mokins, whether, if his wife 
returned, he would beat her, he unswered 
no. This, as had been observed by the 
counsel for the prosecution, was well 
worthy of the consideration of the jury ; 
for, from this, in conjunction with the 
other facts, they may infer that he had 
struck her. 

This declaration is, in some measure, 
corroborated by the appearances in the 
room soon after the blow was inflicted. 
The handle and spout of the teapot were 
found on the floor. 

Again, the accounts which the prison- 
er gave to the two physicians, relative to 
the manner in which the injury was re- 
ceived by his wife, are contradictory ; 
and, in all cases, where we find a man 
inconsistent in his statements, that incon- 
sistency operates against him. ‘The pri- 
soner also objected to the coroner’s be- 
ing called. These, with the other cir- 
cumstances, his honour left to the jury 
to determine, whether the prisoner gave 
the blow. 

With regard to the second point, the 
mayor recurred to the prominent facts in 
the case, which he enumerated, and ar- 
rived at the conclusion, that if the jury 
should believe that the prisoner threw 
the teapot at his wife, or struck her with 
it, and that the blow occasioned the 
death, that his offence in law amounted 
to manslaughter. 

The jury found the prisoner guilty, 
and on the last day of the term he was 
sentenced to the state prison fourteen 
years. 


(ASSAULT AND BATTERY—ARREST. ) 
HUGH WALLACE’S CASE. 


Paice and Davip Granam, Counsel for 
the prosecution. 

Sampson and Bocarnus, Counsel for the 
defendant. 


tis not only the right, but the duty, of every 
citizen, without a warrant, tu use all lawful 
means in arresting any One committing a breach 
of the peace. 


The defendant was indicted for an as- 


sault and battery, committed on Jobn 
Cowan, on the 8th of May last. 

It appeared in evidence, that on the 
day laid in the indictment, the prosecu- 
tor, having been on a hunting excursion, 
on Long-Island, in company with Edward 
Fenno and William E. Wilmerding, was 
returning on borseback ; and as he was 
coming up Pearl-street, in Franklia- 
square, was pursued by a large brindle 
dog, which seized the horse several 
times. Cowan tried to drive away, or 
intimidate the dog; but he followed— 
frightened the horse, and, near Lewis 
Hartman’s store, at the corner of Pearl 
and Rose streets, drove him up on the 
side walk. The defendant, the owner otf 
the dog, was on a heavy dray with beer 
kegs ; and, according to the testimony oi 
the prosecutor, did not call off the dog. 

Fenno and Wilmerding were just be- 
hind Cowan, coming up Pearl-street, in 
a sinall one-horse wagon, and when the 
horse of Cowan was driven up on the 
walk, they came to his assistance, and 
tried to drive off the dog. Whereupon, 
the defendant interfered, made use ot 
threats and abuse towards the com- 
pany, and wilfully ran his dray 
against the wagon, and blocked it up 
against the side walk. After the wagon 
was extricated, the company was pro- 
ceeding through Pearl, across Chatham- 
street, when the defendant turned his 
dray, as if to pass up Chatham-street, 
and actually came, the second time, in 
contact with the wagon, cutting it short 
in its passage. He got off of his dray. 
tied the reins of his horse, and dared the 
company to fight. ‘The wagon, never- 
theless, proceeded on its way, and near 
the corner of Pearl and Cross streets, the 
drayman again drove his dray against the 
wagon, when it was in such a situation 
that the lives of Fenno and Wilmerding 
were in manifest danger. 








At this juncture Mordecai M. Noah, 
passing along the street, and seeing the 
| outrageous conduct of the defendant, who 
| was about driving off, observed, that he. 
ought to be taken to the police. By the 
request of the company, Noah got inte 
the wagon, and they pursued the defen- 
dant through a number of streets, for the 
purpose of arresting and taking him to 
the police. At length he came into 








~ =~ e-., 





SS 
EA en 











112 THE NEW 


Crosby-street, when, tinding himself 
closely pursued, he stopped his dray, 
alighted, and took off a keg of beer, and 
attempted to cast it at his pursuers. He 
was requested to give his name, but re- 
fused. Noah wrested the keg out of his | 
hands, and the object of the company 
was to carry him to the police in the 
wagon ; when, being closely pressed by 
Cowan, who was forward of the rest, the 
defendant went into the middle of the 
street, and took up a heavy stone, which 
he attempted to cast at Cowan, but this 
was wrested out of his hands by Wilmer- 
ding, who seized him behind. He then 
agreed to go to the police, but a mob 
collected, who were ready to take the 
part of th. defendant, when he intial 
off. 

On the trial, there was a strong at- 
tempt made, on the part of the defendant, 
to give a different complexion to this | 
affair. By one witness, it was shown, | 
that the dog was merely playing and ex- | 
hibiting his antic gambols round the 
horse ; that the defendant called him off | 
several times ; and that the company was 
very abusive to the defendant, who was 
pursuing his ordinary business. By ano- 
ther witness, a woman, who undertook to | 
give an account of what passed in Cros- | 
by-street, it appeared, that she was look- | 
ing out of a window, and saw the defen- | 
dant drive up to the door of one of his | 
customers, and set down a keg of beer | 
for him on the side walk. That the | 
company then came up, and attempted to | 
put the defendant into the wagon, who 
resisted this attempt, but offered to go 
himself, or to give bail; and that he did 
not offer to throw either a keg or 
stone at any of the company. 

The counsel for the defendant, in their 
remarks to the jury, contended, that al- 








though it might be justifiable for any | 
citizen to arrest another, while in the act | 


of committing a breach of the peace, |! 


still, after the allray was over, no person 
had aright to arrest the wrong doer with- 
out a warrant. 

Price and Graham, contra. 

The mayor, in his charge to the jury, 
said, that though, on an indictment of this | 
description, the jury could find the de- | 
fendant guilty cither of an assault and 
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dence in this case would not Support ¢} 
charge in full. - 

An assault was an unlawful offer oj 
personal violence to another ; and thi: 
offence may be committed by Various 
means. 

Should the jury believe, from the tes. 
timony, that the defendant attempted to 
cast a stone at Cowan, the defendant 
must be convicted, unless he was, at the 
time, engaged in the lawful defence of 
his person. 

Wherever there is a breach of the 
peace, it is the duty of every citizen, 
without warrant, to use all lawful means 
to arrest the offender, and bring him to 
punishment; for, if this were not the 
case, while application should be making 
to the competent authority for a warrant, 
he might escape. Yor a drayman in the 
street to run his dray wilfully against a 
light wagon of a peaceable citizen, is a 
breach of the peace ; and the persons in 
that company, or any other person, had 
aright to use as much force as was ne- 
cessary to bring the offender to justice, 
but no more. 

The mayor here went into an exami 
nation of the facts in the case, with the 
view of ascertaining, whether the defen- 


| dant, previous to his arrival in Crosby- 


street, was an offender against the peace 
of society. Should the jury believe this, 
then the persons in pursuit had a right 
to make use of as much force as was ne- 
cessary to bring him to justice. The 
principal question is, whether they did noi 
make use of more force than was necessary 


for that purpose. If they did, then they 


| became offenders, and the defendant, in 


lifting the stone, was engaged in the /aw- 
ful defence of his person, and, therefore. 
ought to be acquitted. Should the jury 
believe, from the facts and circumstances 
in the case, that when the dray stopped 
in Crosby-street, the defendant oflered 


| voluntarily to go to the police, or to give 
| bail, but that, nevertheless, the persons 
| in that company attempted to put him 1n- 
to the wagon, then he was justifiable in 
| making use of as much force as was ne- 


cessary to extricate himself. Otherwise 
he ought to be found guilty. 

The defendant was found guilty, and 
not appearing on the last day ot Ge 





batterv. or an assault merely, the evi- 


term, his recognisance was forfeited. 





